1. “If the legislature clearly misrepresents a constitutional provision, the frequent repetition of the wrong will not create a right.”, Amos v Mosley, 74 Fla. 555; 77 S0. 619

Suing Judges:

 

http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=42&sec=1983
 

Section 1983. Civil action for deprivation of rights 

      Every person who, under color of any statute, ordinance,

    regulation, custom, or usage, of any State or Territory or the

    District of Columbia, subjects, or causes to be subjected, any

    citizen of the United States or other person within the

    jurisdiction thereof to the deprivation of any rights, privileges,

    or immunities secured by the Constitution and laws, shall be liable

    to the party injured in an action at law, suit in equity, or other

    proper proceeding for redress, except that in any action brought

    against a judicial officer for an act or omission taken in such

    officer's judicial capacity, injunctive relief shall not be granted

    unless a declaratory decree was violated or declaratory relief was

    unavailable. For the purposes of this section, any Act of Congress

    applicable exclusively to the District of Columbia shall be

    considered to be a statute of the District of Columbia.

Conrad v. Perales, 91-CV-846C, U.S. District Court for the Western District of New York, 92 F. Supp. 2d 175; 2000 U.S. Dist. LEXIS 4887, March 24, 2000. (State official enjoyed U.S. Constitution, Amendment XI immunity from liability with respect to almost all Federal court claims against him in his official capacity, but not 42 U.S.C.S. § 1983 claims against him as an individual.)

United States v. Grigsby, No. 99-071L (D.R.I. Feb. 24, 2000). Child Support Recovery Act, 18 U.S.C.S. § 228(b), which gives the defendant the burden of refuting the presumption that if the government produced a support order then the parent was able to pay, violates the defendant's Constitutional due process rights.
5.3.2. Establishment or Modification

Bostic v. Dep't of Revenue, 968 P.2d 564 (Alaska 1998). The father was entitled to notice and a hearing, when the child support agency modified his child support obligation, as part of their administrative review process. Agency must base its decision on evidence presented at the hearing.

Gregory v. Rice, 727 So. 2d 251 (Fla. 1999). The case involves handling of contempt proceedings in matters presented to the court by Department of Revenue personnel and heard by child support hearing officers. It specifies required contents of hearing officer's report – level of court review. Court is not to be a rubber stamp.

Kelly v. State Dep't of Human Resources ex rel Kelley, 269 Ga. 384, 498 S.E.2d 741 (1998). There is no statutory or common law right to a jury trial in an action to modify child support. Recommendations of child support hearing officer were properly adopted by court after a judicial hearing. Nevertheless, if either parent desires, he/she is not precluded from seeking a jury trial for a modification proceeding, regardless of whether an agency review has been initiated.

Mason v. Dep't of Health and Human Services, No. 98-263, 1998 Mt. LEXIS 310 (1998). Father's due process rights were not affected by alleged procedural defects. Alleged oral agreement did not modify the father's child support obligation, under a Hawaii order.

Bostic v. Dep't of Revenue, 968 P.2d 564 (Alaska 1998). The father was entitled to notice and a hearing, when the child support agency modified his child support obligation, as part of their administrative review process. Agency must base its decision on evidence presented at the hearing.

NEGATIVE CASE – FEDERAL COURT CAN NOT SET CHILD SUPPORT:

Weber v. Weber, No. 98-3009, 1999 U.S. App. LEXIS, 16 ColoColo. Bankr Ct. Rep. 89 (10th Cir. Apr. 7, 1999). The Court of Appeals affirmed the District Court's finding that the Bankruptcy court lacked jurisdiction to hear Weber's challenge to a priority claim by the IRS for past due child support. See also, Weber v. Weber, 209 B.R. 745 (D. Kans. 1997) (finding that the Bankruptcy Court was not the proper forum for the debtor to challenge assessments made pursuant to 26 U.S.C. § 6305(a); challenge must be pursued in State court); Weber v. Weber, 215 B.R. 887, 1997 U.S. Dist. LEXIS 21324 (D. Kan. Dec. 3, 1997). The automatic stay would preclude collection activities, while the father pursued his remedies in the appropriate State court. 26 U.S.C. § 6305(b) provides that no United States court has jurisdiction of any action brought to restrain or review the assessment and collection of child support arrears certified by the States.

6.4. CHILD SUPPORT RECOVERY ACT

U. S. v. Mattice, 2d Cir.,186 F.3d 219),1460 No. 98-1578, 7/29/99. (Affirming 24 FLR 1579). In order to convict a delinquent obligor under the Federal Child Support Recovery Act, the government need only show that he knew his conduct violated the underlying support order, not the CSRA itself. The court also ruled that an obligor's inability to pay the full amount of past due support does not prejudice his conviction under the act.

The court did agree that if a defendant is unable to pay even some of the past due support, his failure to pay cannot be willful within the meaning of the CSRA. Saying that a defendant's inability to pay any amount of past due support therefore provides a defense to liability under the act, the court found that the record contained ample evidence to support a finding that Mattice was able to pay part of the arrearages. It thus affirmed his conviction.

Second Circuit also says that obligor does not have to be financially able to pay entire amount of arrearages in order for willfulness to be shown.

United States v. Ballek,(9th Cir., 170 F.3d 8771), 1241. No. 97-30326, 3/11/99. The constitutional prohibition against slavery was not violated when a delinquent obligor was held guilty of willfully failing to pay support in violation of the Child Support Recovery Act based on his failure to seek a job so as to be able to meet his support obligation. The court said that while an obligor should never be confronted with a situation where he is ordered to make support payments he cannot afford, absentee parents cannot be allowed to evade their support obligation by refusing to accept gainful employment. Stressing that not all forced employment is barred by the 13th Amendment, and that where the obligation is one that has been traditionally enforced by imprisonment, the constitutional prohibition does not apply, the court asserted that child support awards fall within that narrow class of obligations that may be enforced by means of imprisonment without violating the bar against slavery. To hold otherwise, it added, would undermine well-established State court practices for policing compliance with support obligations and would put children on the same footing as unsecured creditors.

